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BOOK REVIEWS. 63 

edict and constitution and on the Secondary Sources. Of the 
latter of the Preliterary Period, he says p. 64: "According to 
the view here taken, it is to a combination of general tradition 
and individual family record — both probably fairly true in the 
main — that we may refer most part of the official restoration of 
early Republican history and the scanty notices of legal develop- 
ment therein preserved ; all being, it is true, until after 300 B. C, 
under partrician custody and liable to patrician revision. . . . 
With regard to the main features of legal history, I do not see 
sufficient reason to question the general truth and approximately 
historical order, even of the account which has come down to 
modern times." 

The Secondary Sources in the Literary Period are: 1. His- 
tory"; 2. General Literature; 3. Antiquarians, and 4. the Jurists. 
Of these the third is very valuable while the fourth is "our main 
source both of legal history and law." There is a short note on 
each writer in these four classes- Very little is said however by 
way of general conclusion or comparison of value. Consequently 
this volume would seem to be more useful by way of reference 
than as an independent treatment of sources. 

In ten pages at the end is given a synoptical table of contents of 
what we may expect in the author's second volume, the History 
itself of Roman Private Law. E- C. W. 

Law, Its Origin, Growth and Function. By James Coolidge Car- 
ter, LL.D., of the New York Bar. G. P. Putnam's Sons, New 
York. 1907. 

These thirteen lectures were prepared to be given before the 
Harvard Law School in the spring of 1905. But the author's death 
prevented their delivery. At his request, however, they have been 
published by his executors. In execution the book possesses a 
good index but no table of contents nor any kind of guide to con- 
tents. 

The main thesis of these lectures is that all law is custom. 
(That does not imply the converse that all custom is law. In fact, 
much of it is known as morality, etiquette, etc.) Previous defini- 
tions have been based on one of two ideas: 1. That law is "a 
body of rules proceeding from a supposed law of Nature," or 2. it 
is "the command of the supreme power in a State." But both 
are merely assumptions. The author proposes to study the fact — 
law— much after the manner of sociologists. Indeed, in his treat- 



64 YALE LAW JOURNAL. 

ment of custom he seems to follow Herbert Spencer very closely 
in materials, method and conclusions. 

On the other hand, legislation is not a true source of law. "It," 
p. 115, "was employed to compare differences between various 
classes in society and to furnish machinery by which the custom- 
ary law might be more efficiently administered, and from time to 
time to better adapt that machinery to the changing and develop- 
ing wants of society, and that where it was aimed directly at in- 
dividual conduct it was for the purpose of securing better 
obedience to the customary law by public punishment of the more 
flagrant violations of custom, which is the office of criminal law ; 
in other words, we find that at the first appearance of legislation 
its province and the province of Public Law were nearly conter- 
minous. The province of Private Law is scarcely touched." 

Legislation, however, is one of the means of improving our 
law. It assists the judges to keep step with public sentiment- 
Otherwise the law might lag behind sentiment due to the reticence 
of judges to say the custom has changed, or the law has changed. 

To codification, the author is opposed. The uncertainty of 
"new cases," the impossibility of expressing law in incontro- 
vertible language, even the experience of attempted codes show 
that private law ought not to be codified. 

As a work on jurisprudence, we can scarcely expect to class this 
with Maine's or Holland's contributions. Yet these matured re- 
flections of a scholarly lawyer are pleasing and valuable. 

E. C. W. 

A Treatise on the Latv of Landlord and Tenant. By H. C. 
Underhill. Chicago. T. H- Flood & Co. 1909. 2 vols, 
pp. ccxxxiv. 15 16. 

Mr. Underbill's most recent contribution to legal literature will, 
we think, find favor. Especially will the young practitioner and 
the law student appreciate the simple, clear, concise language used 
in the treatment of this subject. Moreover, the experienced law- 
yer will find among the eight hundred and fifty-seven sub-titles 
something which touches almost every conceivable situation aris- 
ing between landlord and tenant. 

Although the table of cases covers two hundred pages it is a 
pleasure to note that this work is not a digest of decisions. Its text 
is not a mere skeleton upon which to hang cases and footnotes. 
On the contrary, the treatise seems to have been written out of 



